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An indigenous Yorubd (African) phi-
losophical argument against capital
punishment

by Moses Oké

Abstract An indigenous Yorubéa (African) philosophical argument against
capital punishment — While there is an abundance of literature onVirest-
ern philosophy of punishment, very little philosag work on punishment
from the African perspective can be cited. Thigbably, is not unconnected
with the widespread belief in some circles abrdsat traditional African so-
cieties consisted of barbaric bloodletting savagébout a critical sense of
decent social justice, pre-logical and without pbdphy. This belief, which
underlies the canonical near-absence of Africanvsiegn moral philosophy
and philosophy of law, extends to the view thatidsins have little or no re-
flective ideas of law, except the despotic willtwbal chiefs. The objective of
this paper, therefore, is to call attention to @rgj philosophical argument
against capital punishment in indigenous Yorub#ucelthat is still very much
relevant in contemporary contexts. The argumengnutarefully articulated
and studied will be found to be both logically nigos and philosophically so-
phisticated, especially when compared with the rolrguments in the phi-
losophy of punishment. As is to be expected, howeawere could be other
arguments for and against capital punishment tofdued in indigenous
Yorubd culture that could contribute significantty the philosophy of pun-
ishment.

key words capital punishment, moral philosophy, Africa, ¥bé

Introduction

The issue of capital punishment is very old andali@n to any human
society. In ancient Greece (399 BCE), Socrateqyrdot to the records,

! By ‘indigenous’ here is meant ‘original, authentitaditional, pre-colonial,
homegrown, and free from foreign cultural influesice
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was sentenced to death for his alleged crimes sigtia Athenian City-
State. In England, not too long ago, capital punisiit used to be given
for over two hundred offences, ranging from defgcihe Westminster
Bridge, and consorting with gypsies, to severakgaties of murder
(Gardiner 1956: 24). In Nigeria, as in several péygican countries, the
death penalty is the usual punishment for a nurobeffences ranging
from arson, treason, and armed robbery to murder.

In philosophical, political and judicial circlethe debate continues
to be lively between those who support and those egpose the use of
capital punishment. In some places, the death pehat been abolished
in deference to the pressure and force of the dmits’ argument$ As
has been very well put by Owoade (1988:42), theatdelover capital
punishment, from the perspective of Western juddpnce, moves in
three directions. There are: (i) the “moral-humanmén-religious” direc-
tions; (ii) “the popular direction i.e. the viewstejudices and supersti-
tions of the man in the street”, and (iii) “thaesatific” direction, “i.e. the
penological, psychiatric, and sociological viewstloa subject”.

Against the abolitionist position, the anti-abalrtists insist that for
capitally punishable offences, the death penalstiilsto be preferred to
its alternative, which is life imprisonment. Theoponents of capital
punishment also argue that for the purposes ofmdeiee and retribution,
capital punishment should continue to be admirestéo those deserving
it. As abolitionists argue, however, capital punigmt, as experiences
have shown, is incapable of deterring would-be rafégs. Also, it is
argued that retribution is barbaric and unhelpfuéither the offender or
the society, in addition to its further dehumanatof the society. The
abolitionists are also of the view that the properpose of punishment
should be to reform the offender rather than t@emge on him/her for the
offence committed.

While there is an abundance of literature on Wagtilosophy of
punishment very little philosophical work on punishment fratre Afri-

2 As reported in Owoade 1988:60, fn. 57: 'Death ftgnaAmerica’.
% For examples, see Acton (1969), Baier (1977) Br&h@b9), Duff (1985), Gardiner
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can perspective can be cited. This, probably, tsunconnected with the
widespread belief in some circles abroad that ticadhl African societies
were barbaric bloodletting savages without a @itisense of decent
social justice, pre-logical and without philosoph¥his belief, which
underlies the canonical near-absence of Africawsign moral philoso-
phy and philosophy of law, extends to the view tatcans have little or
no reflective ideas of law, except the despotid efitribal chiefs®

Although the Yoruba in pre-colonial times believiedthe sover-
eignty of their chiefs in their respective domaitiey also believed that
each ‘oba’ would ensure that the incidence of angighment was di-
rectly on the offender (that is, as a Yoruba prbvauts it, “ika ti 6 sé ni
oba n gé”, meaning “The finger that offends is tvaich the king cuts”
(Adewoye 1987:77)). In the present era, the govemin{'ijoba’, i.e.
assembly of chiefs/rulers) can be said to haveaoenl the solo ‘oba’ in
the administration of justice in Yoruba land, a®iher places.

The widespread acceptance of capital punishmemstuich offences
as theft, murder, treachery, and rebellion is weeyl reported in Yoruba
folklore, particularly ‘Al6’ (Yoruba folk tales). Mny of the Yoruba folk
tales (i.e. Al6) are meant to convey moral precefusteach societal
norms and etiquettes, to comment on life and livisugd to portray the
structure of society. Of particular relevance fug present discussion are
the ‘Al6 ljapa’. These are animal stories, in whighpa’ (the tortoise,
believed in folklore to be the most cunning of alimals) is always the
focal, often tragic, character. Most of the stodepict possible and ac-
tual situations that mirror the society’s experenof reality and offer
occasions for critical reflection on such experesidBabalola (1973) and

(1956), Gbadegesin (1985), Goldberg (1974), Ha&§g), Hart (1968), Honderich
(1984), Lewis (1953), Owoade (1988); Pincoffs (19&xhedler (1976), Ten (1987),
Walker (1980), and Walker (1991).

* Expressions of such views will be found in Hor{@867), (1977), and (1982).

> For views to the effect that Africans lack a cqutoal and correct analysis of the
concept of law, and that even if Africans had imtigus systems of social control,
such systems lacked any trace of legality, legalcepts and logical elements, and
that there is no African jurisprudence, see: Hoderl974: 13; and Driberg, 1934, &
1935, among others.
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Lawuyi (1988) report many of these folktales, whiate usually pre-
sented orally among the Yoruba. In most of thekstahe ending is the
execution, or other severe punishment, of the abeditragic character,
as odered by the ‘oba’ (i.e. the king). In the fal&s, death by beheading
is the usual form of capital punishment.

However, the Yoruba believe and say further thatdxecution of
convicts was not to provide the king with blooddrink; rather, it was to
mark the king’s dignity (that is, as they say, “hiiOba n fi ori bibé se,
oba ko ni mu eje’.). In other words, it was tramttlly believed to be a
part of the king’'s greatness and absolute authtnay he should be able
to exercise the power of life and death over higestis. The impression
that one might get from this is that the peoplagadously do not have
any objections whatsoever to capital punishmenmight thus be sup-
posed that indigenous Yoruba culture unreservedlyraritically ap-
proved of capital punishment.

The objective of this paper, therefore, is to adtiention to a strong
philosophical argument against capital punishmenhdigenous Yoruba
culture that is still very much relevant in contergry contexts. The
argument, when carefully articulated and studieltllvei found to be both
logically rigorous and philosophically sophistiaghteespecially when
compared with the other arguments in the philosagffyunishment. As
Is to be expected, however, there could be othguraents for and
against capital punishment to be found in indigengaruba culture that
could contribute significantly to the philosophymfnishment.

Outline of the argument

The indigenous Yoruba argument that is to be ddied herein is to be
found in If4,” the compendium of Yoruba ancient wisdom and prymar

® As contained in the references in note 3 above.

’ Ifa is the corpus of the root (primordial) cultwkthe Yoruba people all over the
world. If4 has been variously described as theesmavisdom and pathfinder of
Yorubé progenitors (Lijadu, 1908; Lijadu, c. 1998d Apega, 1924). It has also been
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culture. It is to be found in that part & titled Odu Ogunda -Irosuf
The relevant thematic fragment of the Odu with géophical import for
the present purpose is: “Ori yéye ni mogun, t&gé I(i.e. ‘There are
many heads at the execution ground, but most of thelong to innocent
persons’). That is to say that most of those whi been given capital
punishment in the community did not deserve toxereted. This claim
is elaborated in th©duwith the following story.

In a certain mythical town there lived two brother Ogtndaand
Irosun There were also the king and other townspeopteth® way to
their farm each day, the two brothers passed bghhiae ofOgin which

described as the unwritten scriptures of the Yolldascom, 1969). Abimbola (1977)
described Ifa as a body of all-round wisdom senhé&human race from the Supreme
Being through his messenger, Orinmil&’. AbimboR8@) further described Ifa as a
body of knowledge containing many branches, aremhascademic discipline. In the
account of Makinde (1983), Ifa is a repository nbwledge. Ifa is all embracing in
scope, ranging from ceremony to eschatology anddimtg such mundane matters as
family life, friendship and recreation. It covergesce, religion, society, morality,
politics, law, education and philosophy. It carrigitly described as the complete
encyclopedia of authentic Yoruba culture. Also val# to the characterization of Ifa
are Abimbola (1965), Hallgren (1988), Alade (1998Egbuibon (2005). The nature,
functions and other relevant details of Ifa are aiscussed in the following:
www.ifafoundations.org, www.globalchange.com/chadje.htm,
www.ackland.org/art/collection/african/ifa.html,
www.americanifa.org/pages/1l/index.htm,
www.utexas.edu/conferences/africa/2004/databaseation.html,
www.geocities.com/solarguard/africa/ifa.html, and
www.metmuseum.org/explore/oracle/ifa.html.

8 An ‘odU’ is a section of Ifa, comparable to a clespn a book. There are as many as
256 of such sections in the If4 corpus, each onellthg on a set of interlocked
themes presented as a body of coded knowledge speafic set of related matter
which only the initiated, the reflective, or thes&ican understand. There are primary
‘Odu’ called ‘Oju Odu’ (16 in number), and 240 dexil or mixed ‘Odu’ called
‘Amulimala Odu’ or Omo odl’, Ogunda- Irdsunis a mixed Odu, its signature or
divinatory configuration being

0
0
0 0
0 0 0

[cgoNeoNe)

This is a mixture oOdu Irostin méjandOginda méji
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served as the public execution ground, and which thiarefore always
littered with many human heads. One day as theggobby the shrine,
Irosun remarked that most of the heads at the shrine these of per-

sons who were not guilty of any capitally puniskeabifence. His brother
objected, arguing that everyone who was beheadddeashrine must
have deserved the capital punishment. The debateée the two broth-
ers continued for a long while witBgindaalways maintaining that ‘to
be punished is to be guilty’, whilledstn maintained that ‘punishment
does not imply, confirm or establish guilt’. To i his point home,

Irosuin mentally constructed a possible situation in whash innocent

person was convicted of a capital offence, assataup.

In the story, the king had a favorite pet goat thas treated like a
human member of the royal household. It was welldad given royal
respect by everyone in the town. One diagsun trapped the goat. He
waited till night fell and his brother had gonesieep. He then slaugh-
tered the goat, letting its blood make a trail ke tentrance of his
brother's bedroom where he deposited the dead geatvent further to
rub some of the animal’s blood on his sleepinghess lips and clothes.

When the goat was declared missing that nightkthg sent his
servants out to search for it, vowing that whoehaat kept the goat in his
or her custody, not to talk of having injured oltdd it, would suffer the
death penalty. Following a tip-off frofmdsun the king’s servants found
the dead goat at the entrancelgfindas bedroom. They also noticed the
bloodstains orDguindéas clothes and lips. He was woken up and made to
carry the dead goat on his head to the king’s partere the townspeo-
ple and a jury were already waiting for the triftlee alleged killer of the
king’s favorite goat. The case was speedily dispaxfe as there was an
overwhelming preponderance of evidence againsaticesed, with per-
haps none in his support. As already decreed biitige the penalty was
death by beheading at the shrin€agfin

As Ogundéawas being led to the shrinkedstinemerged and sought
the permission of the king to say something. Hdadtled to the conster-
nation of the people that it was he, and @gtinda who killed the king’s
goat. He further informed the audience that he s$&tchis brother up Iin
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order to prove the point that many of those presipexecuted at the
shrine ofOgunwere possibly innocent of the charges levied agaivem

and for which they were convicted and condemned.eBiension, he
wanted to show why capital punishment was bad anshsuld be dis-
continued in the town.

[rosurns submission was well taken by the king and tiventspeo-
ple, especially because he was a respected antedipwise person in
the community. The submission also seemed to hgveed with the
unarticulated or unexpressed thinking of the réilecmembers of the
community that innocent persons were sometimegsigaityi executed.

The king, on reflection, was also convincedimdsuris point and
he was remorseful for all the death sentenceshihdtad passed and en-
forced in the past. He realized that another innbperson would have
been mistakenly killed if the truth had not beeruwteered after his
judgment. That is, assuming that the enforcememih@judgment on the
convict was to be immediate and irreversible, aroaent person would
have been executed while the guilty one went awdown and unde-
tected. Thus, upon realizing that for a varietyedsons, any case could
be proved against anyone, even when the personinmasent of any
offence, the king ruled that from that day the Heaénalty was to be
abolished in his domain. (End of story.)

Some questions might arise at this point, althaigly are not the
immediate concern of the present discussion. Twsuch questions are;
what happened tbosin after his confession? What would the king have
done if it had been his child or wife or anotherspa that was killed
instead of a goat? The point to take here is tiatstory is only an ana-
lytical device rather than a factual historical @aat.

Moreover, it needs be emphasized that the philasappoint of
Ogunda- Irostnis not a rejection of punishment for wrongdoingt b
rejection of a particular type of punishment—cdpuanishment. There-
fore, it is reasonable to say that on abolishingtahpunishment, a soci-
ety will still have recourse to other non-capitgbés of punishment that
will reasonably allow for future reversal of judgmen the event of
credible mitigating evidence. This will be an ackiedgement of the
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fact that an innocent person who could not prowgedri her innocence
now, for one reason or the other, might yet be &blgrove it or have it
proved in the future. In such cases, the innocecipient of punishment
would have suffered only for his or her inability éstablish his or her
innocence, which is a duty to one’s self. Althoulgla appeal courts offer
some hope, there is no guaranty that an innocentictowill be able to

prove his or her innocence at the appellate levebny judicial system.
Depending on the facts of each case, the sociggiitraiso have to com-
pensate the innocent convict in some way whenegeorhher innocence
Is proved.

Philosophical analysis of the argument

Ogunda- Irdstin emphasizes the ever-present possibility of emothe
judicial process. It demonstrates the theoretioabjbility of justice being
miscarried on every occasion. Ti@du instances the introduction of
epistemological skepticism into legal theory. Ibssed on the thesis that
we cannot be absolutely certain (in the sense whpgahad all the rele-
vant evidence, such thatl reasonable doubts have been eliminated) of
any claim or truth that concerns matters of fact existence. In addition,
it shows that with respect to the facts of a céisere is no theoretical
limit to relevant evidence in law. Hence, everygaownt must leave room
for possible reversal without extra loss to thewvicinn the event of pos-
sible future exonerating evidence. Such a revesslalnot be possible
where the convict had already been put to deatérefbre, in the indige-
nous reflective thought of the Yorub4, as presemtdatie Odu Ifa called
Ogunda- Irostn capital punishment is not the best option andishbe
abolished everywhere.

However, the argument is not strictly against @gunishment
alone. It could also be applied to all bad or tyieal laws, just as it
could be a viable critique of bad judicial processkhis is as a conse-
guence of making a goat rather than a person tttanvof the criminal
offence, as we have in another folktale titled fdgabuké Osin?”(Who
killed the King’s hunchback?) in which the tortoiged to have been the
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killer of the King’s human hunchback. ‘His’ expeita was that ‘he’
would get the gift that the King promised to givdoever killed the
hunchback. Instead, ‘he’ was executed for an o#ethat ‘he’ did not
commit.

Conclusion

The above jurisprudential conclusion does not picgelthe divinatory
signification ofOdu Ogunda- IrdsUrrather it complements it. Divinato-
rily, the Odu, in the portion of it used in thispea, signifies the immi-
nence of an injustice or a miscarriage of justarethat such injustice or
miscarriage of justice had actually taken placeidhver is the case, the
Odu goes further to prescribe how to prevent orassithe injustice or
miscarriage of justice. The details of this aseetparts of the Ifa divin-
ers’ professional trade secrets.

It is to be noted that this indigenous argumemtasbased strictly
on moral grounds. This is because its conclusioesdwot arise solely
from a moral evaluation of capital punishment. Tagction of capital
punishment is also not just from a practical ogpmatic or teleological or
some other consequentialist consideration. Thizesause the argument
does not claim that capital punishment is bad, sirfjable or undesirable
because of the practical or utilitarian reason thatever achieves its
intended purpose or purposes such as deterrencesytosocial bal-
ance. Similarly, the rejection is not based on piggaical considerations
such as that human nature forbids the killing afspes, or that human
life is sacred and should never be taken by anyonany reasons what-
soever, etc. It is also noteworthy that the Ifduangnt is not a religious or
a theological one. Its premises make no referamzot, the will of God,
the judgment of God, or post-life existence, inpp of the conclusion
that capital punishment is inherently objectionalftaally, it is to be
noted that unlike the classical humanitarian argunagainst the death
penalty, the point oDgunda- Irdstinis not just that capital punishment is
cruel, wicked and inhuman.

Yet, in spite of the above, this objection to talppunishment in
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If4 is neither a casual nor a flimsy pedestrianresgion of a wish, ideal
or opinion. Rather, it is a strong argument aridmogn a skeptical epis-
temological standpoint with sharp ethical and legaplications, and
demonstrated in a logical and scientific way.

The argument can be outlined as follows.

Premise 1: The Epistemological Premise

If we can always be mistaken about our judgmenhes),tif we are rea-
sonable, we should never act with finality on amggment. (That is, we
should always leave room for possible future cdives).

Premise 2: The Rationality Premise

If we judged wrongly, the rational thing to do abduis to make com-
pensatory corrections upon the discovery of ounremvhich may be at
any point in time.

Premise 3: The Logical Premise 1

If we had acted with finality on a fallible judgntethat later turned out to
be false, we would never be able to make the napgessd rationally
required amendment.

Premise 4 (General Conclusion): Logical Premise 2

It is unreasonable, undesirable, and unjustifiatide to correct one’s
exposed errors; immoral, inhuman, and morally uifjable when hu-
man life is involved, just as it should be both allyrand rationally ob-
jectionable in law.

Premise 5: The Factual Premise

We have been mistaken about some of our judgmerikteipast, and can
always be so mistaken in the future.

Conclusion

It is both unreasonable and bad to act with irreté finality, as in the
use of capital punishment, on any judgment of huowarduct.

In this argument, the action consequent upon judgnsecapital punish-
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ment. Since a dead person cannot benefit from ¢bection of error in
the judgment that led to his or her death, it ithlrationally and morally
preferable to reject than to support capital pumisht. What the known
fact of “Ori yéye ni mogun taise Idjulemonstrates very clearly is that
judicial error is always a permanent possibiliticcArding toOgunda-
[rosun, then, capital punishment is tantamount to forsinkp appropriate
correction upon detection of error in the judgmtrdt gave rise to the
punishment. Capital punishment should thereforediseontinued be-
cause it is rationally, morally, and socially unsatctory when compared
to other forms of punishment, irrespective of tmavgy of the offence
allegedly committed.
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